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Natural Law and Catholic
Moral Theology

Russell Hittinger

In his 1958 lectures at the University of Chicago, later published
under the title The Tradition of Natural Law: A Philosopher’s Reflec-
tions, Yves R. Simon remarks that the subject of natural law is difficult
“because it is engaged in an overwhelming diversity of doctrinal con-
texts and of historical accidents. It is doubtful that this double diversity,
doctrinal and historical, can so be mastered as to make possible a
completely orderly exposition of the subject of natural law.”’1

My intention in this essay will be to examine the problem of natural
law only ad intra, within Catholic moral theology.2 The essay will have
almost nothing to say about any particular issue of justice in the public
sphere. It will proffer no “natural law” answers as to what judges
ought to do, or how the budget deficit ought to be resolved, or what
moral perspective should guide welfare funding. Furthermore, al-
though it might reinforce the suspicion of evangelical Protestants that
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there is something both attractive and repellent about Catholic uses
of natural law, it will not try to convince Protestants on any specific
disputed issue.

Rather, I will endeavor to show how the concept of natural law
became a serious problem in modern Catholic moral theology, and
how the papal encyclical Veritatis Splendor responds to that problem.
My account will be very imperfect indeed, for it will be necessary both
to tell a story and to make a number of distinctions along the way,
allowing each to illuminate the other. To do both these things at once,
and in a brief space, is a difficult task.

Three Foci of Natural Law Discourse

But first, what is a theory of natural law a theory of? The question
can be approached in three ways. In the first place, natural law can be
regarded as a matter of propositions or precepts that are first in the
order of practical cognition. Thus, when a theorist reconnects debate
abotit justice back to first principles, from which the mind can lay out
properly considered and argued conclusions, he can be said to have
(or practice) a theory of natural law. In the second place, natural law
can be regarded as an issue of nature or human nature, in which case
it is a problem not only of epistemology and logic but also of how
practical reason is situated in a broader order of causality. Third,
natural Jaw can be approached not only as order in the mind or order
in nature but also as the ordinance of a divine lawgiver.

Discourse about natural law can gravitate toward any one or a

n
and in the kind of God>Contemporary literature on thesa ject shows
there is little or no agreement as to how the three foci ought to be
integrated. For there is no general agreement about what should count
as a proper problem, much less about what philosophical instruments
to apply to it.

Rather than engage in an interminable survey of the methodological
problems, I shall begin with an assertion. The theologian is (or ought
to be) chiefly concerned with the third of these foci: namely, natural
law as an expression of divine providence. As Karl Barth said in Church
Dogrnatics, “Ethics [is] a Task of the Doctrine of God.”3 Whatever else
Barth said or thought about natural law, the proposition that moral
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theology is a task of the doctrine of God is incontestable. The Christiai
theologian is interested in who God is, and what God does, as h
reveals himself. ‘

Who we are and what we do are questions that can be asked outsidx
of theology, to be sure, and the theologian will be interested in how
persons outside the faith pursue such questions. Catholic and Prot;
estant theologians have different attitudes toward these strand:
(Balthasar says “fragments”) of moral inquiry and behavior separatec
from the living Word of God. While Catholic theologians have per-
haps been tempted to overestimation, Protestants have been inclined
to underestimation. But the main focus for the theologian qua theo-
logian is, as Barth said, the doctrine of God.

HISTORICAL REFLECTIONS

Until recently; the proposition that natural law is chiefly a theological
issue was uncontroversial in Catholic moral theology. Natural law in
the human mind and natural law in nature were regarded as distinct
but not architectonic foci. Let us first consider two passages from the
Church Fathers.

In the second century, Tertullian took up the problem of divine
governance prior to the written law. Like so many other of the patristic
theologians of both east and west, Tertullian argued that the law given
to Adam (Gen. 2:17) was the natural law: “For in this law given to
Adam we recognize in embryo all the precepts which afterwards
sprouted forth when given through Moses.” After reciting the ten
precepts of the Decalogue, Tertullian concludes that the first law is
“the womb of all the precepts of God” —3a “law unwritten, which was
habitually understood naturally, and which the fathers kept.”4 Which
of the patriarchs? Tertullian mentions Noah, Melchizedek, ‘Enoch,
and Abraham. o

This teaching is simple and familiar. Qur first parents were given
an unwritten law, expressing the rule of law itsJ_f: men govern only
by sharing in divine governance. Adam and Eve, who understood the

law naturaliter (naturally), did not ki "Efi?.""ﬁ”ﬁ?}’ﬁ"é?{{riarchs before

Moses adhered to the unwritten law. In this brief passage Tertullian
alludes to natural law in the mind and in nature. His principal interest,
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however, is the economy of divine laws. As to what men knew or did
post peccatum, Tertullian commits himself only to saying that the patri-
archs were counted “righteous, on the observance of a natural law.”5

In the fourth century, Gregory of Nyssa proposed:

<. . that human nature at its beginning was unbroken and immor-
tal. Since human nature was fashioned by the divine hands and
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yers to bring it in line with Christian theology. The Corpus Iuris
Civilis divided law generally into ius naturale, ius gentium, and ius civile. 10
The word lex was not reserved for written law (according to the
Institutes of Justinian, scriptum ius est lex) but was especially associated

beautified with the unwritten characters of the Law, the intention
of the Law lay in our nature in turning us away from evil and in
honoring the divine. When the sound of sin struck our ears, that
sound which the first book of Scripture calls “the voice of the
serpent,” but the history concerning the tables calls the “voice of
drunken singing,” the tables fell to the earth and were broken. But

again the true Lawgiver, of whom Moses Wwas a type, cut the tables

with imperial pronouncements.!! The Lex Julia, for example, was Fhe
Julian Act.12 This usage was also adopted by the canonists. Lex, Gratian
states in the Decretum, is a written statute, a constitutio scripta; and a
constitutio, he goes on to explain, is “what a king or emperor has decided
ordeclared.”13 In St. Thomas’s Summa Theologiae, the iura are classified
as leges. So, rather than the ius naturale, we get not only lex naturalis but
a classification of law according to diverse leges, such as lex aeterna, lex
nova, lex Mosaicae, lex membrorum, lex humana, and lex vetys.14 The term
lex, which the lawyers reserved for a written edict issued by an imperial
lawgiver, had become for theologians a usage emphasizing the divine
origin of all law, whether it be instilled in the heart or imparted by
written or oral arts. , ' ;

7 As regards the being and cause of the natural law, th; theological

; tradition moved steadily away from any anthropocentric or merely

i naturalistic conception of the ius naturale.15 , . ‘

of human natiire for himself from our earth. It was not marriage
which produced for him his “God-recetving” flesh, but he became
the stonecutter of his own flesh, which was carved by the divine
finger, for the Holy Spirit came upon the virgin and the power of the Most
/' High overshadowed her. When this took place, our nature regained its
( unbroken character, becoming immortal through the letters written
by his finger.6

.

Like Tertullian, Gregory of Nyssa alludes to natural law in the
mind. The “intention of the Law,” he writes, “lay in our nature in

turning us away from evil and in honoring the divine.” This is the

traditional notion of a lex indita, a law instilled in the mind, which
later patristic and medieval theologians would calkfﬁde@ Greg-

ory also speaks of the order of human nature. Yet it is clear that

Gregory’s focus is set upon what God does/ ﬁgtt\gg _ordering man

4‘4“'

Misperceptions of Thomas

The thought of Thomas Aquinas has, of course, become nearly
synonymous with “Catholic” doctrine of natural law. It would .take
volumes to dispel the modern misperceptions and misrepresentations

¢ of his natural law theory. Many misperceptions are due to the fact that
| Thomas, more than the patristic theologians, articulated the epistémo-

by natureSecond in disciplining men throht_xgﬁsthe written law, and

—

{ﬁpaﬁ:y‘m Tectea ng men through the mystery of the Incarnation
‘ind Redemption.

These two passages are typical of the patristic thinking on natural
law. Issues of epistemology and human nature are distinct but not
architectonic foci. Not even moral theology (in our modern sense) is
the main focus. Rather, theology proper, the doctrine of revelation,
organizes the Fathers’ perspective. Chief among the theological

/ themes are (1) the economy of divine laws, (2).the manner in which
Christ recapitulates not just Moses but Adam, and (3) generally, get-
. ting the story right, which is to say, thinking rightly about Scripture.8

! logical and natural foci_ with_some_philosophical precision. Those
| discussions in Thomas are often lifted out of context and debated as
if they were completely independent of theology. ‘

I have no intention of trying to dispel all these misperceptions at
their proper level of detail and complexity. Two general points, how-
ever, need to be madef‘{é@ nowhere does Thomas define natural law
in anything but theological terms. Indeed, in answer to the objection
that for there to be both an eternal law and a natural law was needless
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. duplication, Thomas responds: “this argument would hold if the
| natural law were something diverse from the eternal law, whereas it
is nothing but a participation thereof.”’16 Natural law is never (and I
' must emphasize never) defined in terms of what is first in the (human)
mind or first in nature.17
Although his modern readers have little inclination to discriminate
among the three foci—natural law in the mind, in nature, in the
mind of God—or to reflect upon their order of priority, Thomas
understood what is at stake in arriving at a proper definition. The.
fact that we first perceive ourselves discovering or grasping a rule of

ACTiIom dGes ot mean that the human mind is first in the causal order,
or 1 the ultimate order of being. For example, the judge who
discovers a rulé does not equate the cause of discovery with the cause
of the rule—unless, perchance, they are one and the same. In the
case of natural law, Thomas defines the law from the standpoint of

1 its causal origin (that is, what : makes it a law), not in terms of a
secondary order of causality through which it is discovered (the
human intellect).
Without the order of priority, we have either nature or the human
¢ mind as the Cause of The law—not the cause of knowing or discover-
ing, but the cause of the law itself. This would destroy the metaphysi-
cal continuity between the various dispensations of divine providence.
r Forif God'is to govern, he will have to supersede, if not destroy, the
Jurisdiction constituted (allegedly) by human causality. Insofar as the
\ natural law is regarded as the foundation of the moral order, and
insofar as that is thought to be caused (and not merely discovered) in
some proper and primary way by human cognition, God will have to
unseat the natural law. Almost all the modern theories of natural law
« seck to relieve that conflict in favor of what s first in the human mind.
Thomas understood what is at stake in giving definitions, and was
exceedingly careful not to confuse what is first in human cognition
with what is first in being,18
\ In the second place, as we saw earlier, Tertullian used the adverb
7 naturaliter (naturally) not to characterize the law but rather to describe
how it 15 Knowit, INattre is not the law but the mode of knowing it.
This Latin adverb would eventually find its way into the Vulgate
translation of Romans 2:14-15 to characterize what the gentiles know

or do without benefit of divine positive law. Thomas Aquinas
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frequently uses the same term in order to emphasize the mode of

mind by God, moving the creature to its proper acts and ends. As for
his estimation of the efficacy of natural law in the human mind,
Thomas never wavered from the judgment that only the rudiments
(or the seminalia, the seeds) are known by the untutored mind. With
regard to the gentiles mentioned in Romans 2:14, those “who having ,
not the Law, did naturally [naturaliter . . . faciunt] things of the Law,”
St. Thomas points out that the words naturaliter and faciunt indicate
that St. Paul was referring to gentiles whose “nature had been re-
formed by grace [per naturam gratia reformatam].” Any other interpreta-
tion, Thomas warns, would be Pelagian.20

Thomas is well known for having insisted upon the de jure possi-
bility of affirming the existence of God by natural reason. His esti-
mation of the de facto condition of the human mind led him to make
the cautious statement ‘“known by a few, and that after a long time,
and with the admixture of many errors.”2! More to the point, how-
ever, Thomas explicitly and emphatically denied that the philosophers
were able to translate such scraps of theology into virtuous acts of
religion. None of the pagan theologies satisfied the natural, not to
mention supernatural, virtue of religion.22

In his last recorded remarks on the subject of natural law, made
during a series of Lenten conferences in 1273, Thomas’s Jjudgment is
even more stern: “Now although God in creating man gave him this
law of nature, the devil oversowed another law in man, namely, the
law of concupiscence. . . . Since then the law of nature was destr.oyed
by concupiscence, man needed to be brought back to works of virtue,
and to be drawn away from vice: for which purpose he needed the
written law.” As the critical Leonine edition of 1985 confirms, the

words are destructa erat— “was destroyed.”23 —
How can he say that natural law is destroyed M@ he
certainly does not mean that it is destroyed in the mind of .the
lawgiver. As a law, natural law is not “in’’ nature or the human mind,
but is rather in the mind of God. The immutability of natural law,
he insists, is due to the “immutability and perfection of the divine
reason that institutes it.”’24 Insofar as natural law can be sai_d to be
“in” things or nature, it is an order of inclinations of reason and will
by which men are moved to 2 common good. While the created
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order continues to move men, the effect of that law (in the creature)
is bent by sin—not so bent that God fails to move the finite mind,
for the fallen man is still a spiritual creature, possessed of the God-
given light of moral understanding, but bent enough that this move-
ment requires the remediation of divine positive law and a new law
of grace.? In fact, Thomas held that God left men in such a condition
~—between the time of the Fall and the Mosaic law—in order to
chastise them.26 The so-called “time of natural law,” which refers,
of course, to the historical and moral condition of man, not the
precepts of the natural law itself, is not normative for Thomas’s
cthics. And it is the effort to make that condition normative. that
marks the modern project.

By Thomas’s day, natural law theory was being used in debates
over jurisdiction between civilians and canonists; it was also being
used on at least a partial basis for trying to get right answers about
disputed matters of personal conduct. But in Thomas there is little
of this. There is only one sustained discussion, extending over
several articles, in which Thomas subjects a disputed issue of per-
sonal conduct to what could be called a natural law analysis. It is
from the very beginning of his career, when he was still a graduate
student, in his exposition of the Sentences of Peter Lombard. This
exposition, which is now appended to the Summa and called the
“Supplement,” contains an extended natural law argument on the
problem of polygamy;

Interestingly, the problem was one he could not resolve by using .

natural law. Thomas ends up saying that polygamy violates no first
precept of the natural law. With the ordering of sex to procreation,
the polygamist does not violate the natural law. The remainder of
Thomas’s argument was a tentative one, namely, that polygamy made
social life inconvenient, and that it would be difficult for the society
of husband and wife to maintain itself properly intact in that kind of
an arrangement. His only decisive argument against polygamy is
sacramental—]Jesus cannot have plural churches, man cannot have
plural wives. And so the one serious effort he made to resolve the
kind of issue we talk about today—a disputed moral issue—ended

“somewhat inconclusively on the natural law note. Once he reached

that stalemate, he quickly reverted to sacramental theology as a way
of resolving the issue.
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Eclipse of the Theology

In the modern era, the theology of natural law was moved to the \
periphery, and was usually eclipsed altogether. The egistemo_lﬁogicﬁai‘
and natural foci become architectonic. The new sciences adopted the /
method of resoliitive analysis and compositive synthesis. Under this
method, the appearances of nature are analytically reduced to the most *
“certain,” which is to say, the most predictable, elements: namely,
modes of quantity, such as size, shape, and velocity. Then, through
compositive synthesis, the quantities can be rebuilt as rnathematical
objects. This method was applied beyond physics to humane matters.
In De Homine, for example, Hobbes takes man as he is, a thing of
“meer nature,” and reduces the appearances to stable and predictable
modes of quantity. Once we have done this, we do not find Presby-
terians and Catholics; rather, we find 2 stimulus-response me_chanism
that endeavors to augment its power. What is first, then, is natural
laws as “lower” laws rendering men amenable to the law of the
sovereign. In De Cive, man is rebuilt according to rules that are true
laws. Hobbes explains: “Politics and ethics (that is, the sciences of just
and unjust, of equity and inequity) can be demonstrated a prioti;
because we ourselves make the principles—that is, the causes of
Jjustice (namely, laws and covenants)—whereby it is known what
Justice and equity, and their opposites injustice and inequity, are.”27
Hobbes, of course, was a materialist. But this method of reduction
and recomposition was not tied to materialist doctrines. Continental
rationalism and idealism also deployed methods of reduction to what
is first in the mind, from which reality can be constructed, modeled,
predicted. In the reduction, Hobbes could find only “lower” laws;
other Enlightenment thinkers purported to find first principles of
Justice and equity. Whatever the differences, the trademarks are cer-
tainty and predictability, gauged according to what is first in cognition.
Yet the main reason for the eclipse of the theology of natural law
was the theologico-political problem. What better way to solve such
a problem than to imagine men’s appealing to no authority other than
what is first in the mind? Virtually all of the Enlightenment “state of
nature” scenarios make this move. In }:I«obbes, Locke, Rousseau, and N
Kant, man is considered in an “original” position, under the authority
of no pope, prince, or scripture. If there is 2 God, he governs through
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no mundane authority. Authority will have to make its first appearance
in the covenants of individuals constrained to reach a consensus on
the basis of what is (or seems) self-evident. The twelfth-century sum-
mist Johannes Faventinus declared: “The streams of natural rectitude
flow into the sea of natural law, such that what was lost in the first
man is regained in the Mosaic law; perfected in the Gospels, and
decorated in human customs.”?8 The modern myth of the “state of
nature” rejects this scheme of divine pedagogy—not directly, but
indirectly, by rendering it superfluous to the quest for first principles
of the political order. Indeed, the “state of nature” was meant to be a
secular substitute for the story of Genesis. Never a pure science of
morality, it was rather a merely useful one, designed for the political
purpose of unseating the traditional doctrine of natural law.

The fact thata proposition is pellucid, knowable without logical need
ofamiddle term (e.g., “life is good,” which can be grasped without a set
of theological inferences or authorities), is supposed reason enough to
conclude that logical independence means ontological independence;
and the “state of nature” mythology had the aim of representing that
independence. Since no orthodox Christian theology holds that God
and his orders of providence and of salvation crop up as what is first in
untutored cognition, to force natural law into that one understanding is
bound to destroy moral theology on the reefs of half-truth. The half-
truth is that there are principles of practical cognition that are proximate
to the natural functioning of the intellect. But they are only the begin-
ning (the seminalia) of practical reason. When the starting points are
made autonomous, the human mind declares independence not only
from the deeper order of divine tutoring but also from the tutoring
afforded by human culture, including human law:

This is why natural rights, for so many modern advocates, turn out
to be nothing other than immunites against the order of law. Thus,

‘what began for the Christian theologians as a doctrine explaining how
the human mind participates in a higher order of law is turned into
its opposite. The natural law becomes “temporal,” the temporal be-
comes “secular,” and the secular becomes the sphere in which human
agents enjoy immunity from any laws other than those they impose
upon themselves.

For a time, Catholics were not confused by the new ideologies of
natural law, for these conceptions were expressed by political move-
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ments vehemently hostile to the Church. But once political mofdern(;ty
hecame the “normal” state of affairs, a}nd once the Churcll'l ound a
way to respond to modernity in something more than a pure 3; reactlvc;
mode, it was almost inevitable that the new conceptions of natura

law would begin to color moral theology.

MODERN CATHOLIC THOUGHT

There is a superficial congruity betvyeen Fhe tradition lzf }?at};lohc
moral theology and modernity. Both (in various ways) hold that t e];e
is a moral order first in the mind, and that some .problems caph e
reasoned without immediate introduction of premises drawn elrtr }(131'
from revelation or from a fully Worked—ogt C(?smology of na!:ulre.d' e
overlap of traditions on this specific point is apt to l?e mislea; 1rLg€;
Thomist, Cartesian, and Kantian conceptions of WhaF it means to' 1
“first” in the mind express very different under§tand1ngs of pra;tlc:fx
reason, and how practical reason i(si situ;tbed with regard to what is
“first” i and in ultimate order of being. N '
ﬁr];ttlt izrvlhr:;utl:;)z focus on what is first in Fhe mind is conjoined }?nfh
the desperate modern need for consensus, it becomes'easy for ?ra;: olic
uses of natural law theory to cross over into something new. fe u;e
of natural law by moral theologians has always be.en Janus- faced.
Natural law can be used to express specifically theological propositions
about divine providence, or it can be used to ground or mount argu-
ments about particular disputed issues of copduct.

In modern times, we observe a steady drift toward.the.latter use,
and with it a gradually diminishing sense of the sapiential colnte>1ct
afforded by theology proper. Nowhere can thl.S be seen m(;r.e c eag;;
than in the tradition of modern social encyclicals. As to t m%s tha
have been declared contrary to nature and/or reason, a short list in-
cludes: dueling, Communism, divorce, 'contraceptlor},‘Fre(z_maslc.n'lryi
in vitro fertilization, and contract theories of the origin odpo 1Filca
authority. And this is not to mention the bevy of rights anh entlb e-
ments that have been declared to be owed to persons under the n;{ rlcci
of justice ex ipsa natura rei, by the very nature Qf lthe‘thiﬁg'm;il
carefully, the encyclicals assume that al% three foci (1 aw in he ir;
in things, and decreed by divine providence) are legitimate
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principle are integrated in moral theology. Compared to his successors,
Leo XIII was especially careful to make the distinctions that kept
divine providence in the picture.29

Natural Law as a Persuasive Tool

Itis not my intention to cast doubt on any particular assertion about
natural law or natural rights in these official documents. The problem
(for our purposes here) is not particular Jjudgments about the morality
of dueling or contraception, but the possibility that the encyclical uses
of natural law create the misleading impression that on any vexed issue
the minds of the faithful and the gentiles can be adequately directed
by appeal to elementary principles of natural law. The moral picture
of a baptized agent becomes difficult to distinguish from that of the
unbaptized, which is not surprising, since so many of the encyclicals
deal with political and economic crises. Thus we have the Church
reaching into its treasury of wisdom and pulling out the right answer
without adequately displaying the wisdom, and sometimes without
showing how the chain of arguments is grounded in anything other
than church authority.

Humanae Vitae suffered especially in this regard. Some rather thin
strands of argument about natural functions are terminated in one
direction in the Church’s authority to interpret the natural law. Not
surprisingly, Pope John Paul II has devoted much of his pontificate
to filling out the picture, beginning with a book-length set of allocu-
tions on the proper exegesis of Genesis.

In any case, the teaching method of trimming arguments to fit what
is first in cognition, buttressed perhaps with appeals to what is first in
the chain of legal command (the papal office), would eventually yield
diminishing and disappointing results, not only for the gentiles but
also for the faithful—especially the moral theologians. By almost
imperceptible steps, it was easy to fall into the habit of regarding
discourse about natural law as an instrument of persuasion, the truth
of which becomes measured by its success in garnering assent.

Take, for example, Cardinal Maurice Roy’s 1973 remarks on the
“Occasion of the Tenth Anniversary of the Encyclical ‘Pacem in
Terris.”” Addressing himself to Pope Paul VI, Cardinal Roy has this
to say about the encyclical’s references to natural law:
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Although the term “nature” does in fact lend itself to serious mis-
understandings, the reality intended has lost nothing of its force-
fulness when it is replaced by modern synonyms. . . . Such syn-
onyms are: man, human being, human person, dignity, the rights
of man or the rights of peoples, conscience, humanegess (in-con-
duct), the struggle for justice, and, more recently, “the duty of
being,” the “quality of life.” Could they not all be summarized in
the concept of “values,” which is very much used today?30

Interestingly, on John XXIII’s remark that peace is “absolute respect
for the order laid down by God,”3! Roy observes: “But here again,
this word jars the modern mentality, as does, even more, the id.ea thgt.
it summons up: a sort of complicated organic scheme or gigantic
genealogical tree, in which each being and group has its predete_rmmed
place.” Eager to reinforce truths proximate to the human rr‘nnd (or,
perhaps, those least proximate to the chain of church authority), Roy
seemed to find even the phrase “order laid down by Gpd” too theo-
logically strong. Whereas earlier generations of theologians addressed
the gentiles by emphasizing the relationship between mf)ral order a.nd
divine providence, a new generation of Catholic theologians was being
taught (inadvertently) that the rudiments of moral order ought to be
discussed without any reference to divine governance, or, for that
matter, to created nature. Modern gentiles, it seems, cannot bear the
burden of even the weakest theological discourse.

To give credit where it is due, it must be said that the Church was
thrust into the position of having to teach, ad extra, about precepts of
the moral order that are in principle proximate to the human mind.
That nations or individuals must not murder, must not rape, and must
not plunder are not uniquely theological propositions. Many of the
precepts advanced in papal encyclicals have been he.ld by men of goqd
will who do not explicitly assent to Christian doctrines. The Catholic
Church has always regarded itself as a consensus-builder a.mong‘the
peoples and nations.

Seizing the Post-War Moment

The high tide of the overestimation of natural law discourse was
the post-World War Two era, when the Church was eager to reinforce
the right lessons of the war. Western modernity found itself recoiling
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from legal positivism, and moving honestly (if temporarily) to reform
its polities on the basis of ideas about human dignity and natural rights.
Catholic philosophers and theologians like Jacques Maritain and John
Courtney Murray did remarkable work trying to show how the Cath-
olic tradition should seize the moment: notwithstanding the gentiles’
disordered theories about the moral order, the experience of the war
and its aftermath rendered them teachable 32 In retrospect, we see that
there was an overestimation, not only of what the gentiles knew;, but
also of what they were willing to do with their knowledge. (Perhaps
the most bizarre overestimation of common ground came in 1989
with Cardinal Bernardin’s recommendation that Catholic lawyers
ought to adopt the natural law theory of Ronald Dworkin.33) From
another point of view; we could say that there was a drastic underesti-
mation of the Church’s teaching mission. In the literature and dis-
course of that period, it is often difficult to say who was teaching
whom.

Fifty years after World War II, in Evangelium Vitae, Pope John
Paul Il laments the fact that the children of Locke and Rousseau have
decided to reject the natural law foundations of civil government. He
writes:

A long historical process is reaching a turning-point. The process
which once led to discovering the idea of “human rights” —rights
inherent in every person and prior to any Constitution and State
legislation—is today marked by a surprising contradiction. Pre-
cisely in an age when the inviolable rights of the person are
solemnly proclaimed and the value of life is publicly affirmed, the
very right to life is being denied or trampled upon, especially at the
more significant moments of existence: the moment of birth and
the moment of death.34

“[P]aradoxically,” John Paul continues, what were once crimes now
“assume the nature of ‘rights,’ to the point that the State is called upon
to give them legal recognition.” It is “sinister,” the Pope says, that
states are “departing from the basic principles of their Constitutions.”
For when they recognize as moral rights the rights to kill the weak
and infirm, the “entire culture of human rights” is threatened. “It is
a threat capable, in the end, of Jjeopardizing the very meaning of
democratic coexistence.”35
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Thinking it had seized upon a moment favorable to making com-
mon cause with the modern notions of human dignity and rights, the
Church finds that the culture has retreated from the few things that
scemed right about its modernity. In any case, it is surely signiﬁcar}t
that most of the encyclical Evangelium Vitae involves a detailed exegesis
of the first four chapters of Genesis. The Pope takes his audience back
to the Scriptures. The gentiles need to be taught.

Piecemeal Theology

If the papacy overestimated the efficacy of the instruction ad extra,
it underestimated the problems ad intra. Not only was natural law
disembedded from moral theology, but moral theology was dis-
ecmbedded from the rest of theology. In his encyclical Aeterni Patris
(1879), Leo XIII anticipated the problem of theology’s being do_ne
piecemeal, with a lurching from issue to issue, and with the chief
means of resolution being the application of authority. He wrote: “For
in this, the most noble of studies, it is of the greatest necessity to bind
together, as it were, in one body the many and various parts of the
heavenly doctrines, that, each being allotted to its own proper plla.ce
and derived from its own proper principles, the whole may join
together in a complete union.” ‘

Unfortunately, this ideal was not successfully realized prior to Vat-
ican II. Perhaps the best account of the dwindling estate of moral
theology before the Council is the recent book by Servais Pincka(.ers,
O.P., The Sources of Christian Ethics. Regarding the typical presentation
of moral theology in the manuals used in seminaries, Pinckaers notes:

Moral theology was divided into fundamental and particular sec-
tions. Fundamental moral theology included four chapters, cover-
ing human acts, laws, conscience, and sins. Particula; morgl theol—
ogy, after a chapter on the theological virtues and their obligations,
was generally divided according to the Ten Commar}dments,. to
which were added the precepts of the Church and certain canonical
prescriptions. The sacraments were studied in the light of the ob-
ligations required for their administration.3¢ :

If, ad extra, doctrines of natural law were being used to produce
conclusions to vexed moral issues among the gentiles, the opposite
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tendency prevailed ad intra. The task of moral theology was to lay out
premises from reason and church authority for the purpose of direct-
ing the legal dimension of marital and sacramental actions. Not only
in the seminaries but also in the universities, the. thought of St.
Thomas was accorded great respect; yet it was extracted from the
Summa Theologiae in a way that favored the rationalistic elements of
law. Almost everyone who teaches Thomas today would agree with
Pinckaers that Thomas’s thought was deeply misrepresented  when
the first seven questions of the so-called Treatise on Law (S.t. I-II,
qq. 90-97) were isolated from the questions on beatitude and virtue,
and ultimately from the questions on the Old Law and the New Law.

The subject of natural law was placed in the most unfortunate
position of being organized around two extreme poles. On the one
end, it represented the conclusions of church authority; on the other,
it represented what every agent is supposed to know according to what
is first in cognition. We have Cartesian minds somehow under church
discipline.

The response was inevitable. In our time, there is a deep and
ultimately irrational reaction against any depiction, much less any
organizing, of the moral life in terms of law. We cannot here sort
through all the species of this reaction in contemporary moral theol-
ogy. Earlier we saw Cardinal Roy trying to construe “order laid down
by God” in any way that might avoid the notion of a legal order. As
we will see in due course, Veritatis Splendor tries to moderate this
reaction against the notion of conduct regulated by law. Yet the
NCCB’s advertising of the encyclical exemplified the very sort of
reaction that Veritatis Splendor tries to moderate: “It reverses pre-Vat-
ican II legalism by speaking of the good and the bad rather than the
forbidden and permitted, and by speaking about the invitation to live
a moral life in God rather than the enforcing of laws or norms.” This
is precisely the simplistic attitude that the encyclical tries to overcome.

Natural Law as Individual Autonomy

Before moving to Veritatis, let us look at one particular reaction
against law, the reaction that the encyclical takes the most pains to
refute. I have said that once natural law was disembedded from moral
theology, and moral theology from theology, the concept was pre-

CATHOLIC MORAL THEOLOGY 17

cariously stranded between two poles of authority: a chain of com-
mand somehow terminating in the authority of the Church, and a
chain of propositions somehow terminating in the individual mind.
Rather than fundamentally reconsidering this picture, casuists and
confessors valiantly endeavored to relieve the burden of conscience.
So, in the case of Humanae Vitae, the conclusions of the natural law
deriving the official chain of command seemed (to many) to conflict
with what individual “reason” pronounced.

We should not be surprised that casuistry would not have the last
word. Natural law itself would have to be reformulated to side with
individual conscience. Through the sluice-gates of this problem, the
distinctively modern notions of natural law as individual autonomy
would flow into Catholic moral theology. If this response went no
further than to claim the individual’s competence to respond to divine
providence (with the Church as a non-authoritative support), then
the story would have ended with a surprising “Protestant moment”
for Catholic moral theology. But that is not where it ended. At least
in contemporary moral theology, it ends with the claim of autonomy
in the face of providence: the creator God exists, perhaps, but he does
not govern. '

For example, in his most recent book, Father Joseph Fuchs con-
tends:

When in fact, nature-creation does speak to us, it tells us only what
it is and how it functions on its own. In other words, the Creator
shows us what is divinely willed to exist, and how it functions, but
not how the Creator wills the human being qua person to use this
existing reality.3’

Fuchs goes on to assert:

Neither the Hebrew Bible nor the new Testament produces state-
ments that are independent of culture and thus universal and valid
for all time; nor can these statements be given by the church or its
magisterium. Rather, it is the task of human beings—of the various
persons who have been given the requisite intellectual capacity—
‘to investigate what can and must count as a conviction about these
responsibilities.38

In other words, God creates, but he gives no operating instructions.3?
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Father Fuchs further asserts: “One cannot . . . deduce, from God’s
relationship to creation, what the obligation of the human person is
in these areas or in the realm of creation as a whole.”40 Regarding
Gaudium et Spes, where the human conscience is spoken of as a sacrar-
tum in which we find ourselves responsibly before God—solus cum
solo*!1—Fuchs states that the notion that the human person “is illumi-
nated by a light that comes, not from one’s own reason . . . but from
the wisdom of God in whom everything is created . .. cannot stand
up to an objective analysis nor prove helpful in the vocabulary of
Christian believers.”42

Father Fuchs’s rejection of the Council’s teaching on the nature of
conscience at least has the virtue of consistency. It follows from his
own doctrine that while God creates, he does not govern the human
mind. The human mind is a merely natural light, to which there
corresponds a merely natural jurisdiction over ethics. In its work of
discovering moral norms, the mind discovers the contextual propor-
tions of good and evil, case by case as it were. Although Fuchs struggles
to avoid the implication, it would seem thata general statute of positive
law could never concretely bind human conscience, because it could
never adequately measure the proportions of good and evil across cases
and contexts. At best, law would be a summary of previous findings,
which then functions as an indicator (rather than a norm) of present
or future choices.

Hence, specifically on the issue of natural law; Fuchs insists that
“[a] classical understanding of natural law is basically a ‘positivist’
understanding of natural law (a static law “written on nature’), and
precisely does not offer genuine natural law as the living and active
creaturely participation in God’s eternal wisdom.”#3 The traditional
words are still present: e.g., “written on the heart,” “participation in
God’s eternal wisdom.” But they now mean something different, and
in fact the opposite of the tradition in Augustine and Aquinas. For the
older tradition, there is a clear distinction between the mind’s discover-
ing or discerning a norm and the being or cause of the norm. The
human mind can go on to make new rules because it is first ruled.
This, in essence, is the doctrine of participation as applied to natural
law. Natural law designates for Fuchs, however, the human power to
make moral judgments, not any moral norm regulating that power—
at least no norm extrinsic to the operations of the mind. This is not
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a subtle departure from the tradition; it is no more subile than the
difference between giving a teenager the keys to the car with a set of
instructions, and just giving him the keys to the car. '

“VERITATIS SPLENDOR”’: REAFFIRMING FOUNDATIONS

The encyclicals usually have pastoral purposes. Fundamental prin-
ciples are cited only insofar as they are needed to address the problem
at hand, or perhaps to remind the faithful of what every one believes.
Veritatis Splendor takes a different approach. Noting that the Church
has proposed moral teaching on “many different spheres of human
life,” Pope John Paul goes on to declare: “Today, however, it seems
necessary to reflect on the whole of the Church’s moral teaching, with
the precise goal of recalling certain fundamental truths of Catholic
doctrine which, in the present circumstances, risk being distorted or
denied.”44

Veritatis Splendor is not aimed at consensus-building among the
gentiles. It is addressed to the episcopacy. And it is chiefly concerned
not with applied ethics but with the foundations of moral theology.45

The first statement about the crisis over foundations concerns the
authority of the Church: “The Magisterium itself is considered
capable of intervening in matters of morality only in order to ‘exhort
consciences’ and to ‘propose values,’ in the light of which each in-
dividual will independently make his or her decisions and life
choices.”46

If the crisis concerned only the authority of the Church, the Pope
would be putting moral theology into precisely the corner where the
modern mind wants it: for it would look like the assertion of a
this-worldly power to command an assertion that is immediately
answered by a counter-assertion of the authority of individual con-
science. The Pope needs to show that being commanded by another
is not merely a device of ecclesiastical powers and offices; it is not
created by papal authority or by tradition.

The Pope therefore reformulates the issue:

[Clertain moral theologians have introduced a sharp distinction,
contrary to Catholic doctrine, between an “ethical order;” which
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would be human in origin and of value for “this world” alone, and
an “order of salvation” for which only certain intentions and inte-
rior attitudes regarding God and neighbor would be significant.
This has then led to an actual denial that there exists, in Divine
Revelation, a specific and determined moral content, universally
valid and permanent. The word of God would be limited to pro-
posing an exhortation . . . which the autonomous reason alone
would then have the task of completing with normative directives
which are truly “objective,” that is, adapted to the concrete histori-
cal situation.4’

Here, at last, we reach something fundamental for moral theology.
Is the moral order a creature of divine providence, or does divine
governance have to be added on to an already complete and autono-
mous human jurisdiction over morals? Here we are not worrying
about the morality of gambling or contraception. Rather, the problem
is the condition(s) of the possibility of moral theology. If God provides
only the “natural” conditions for human practical reason, giving the
human mind a kind of plenary authority over all the material norms,
then God does not govern—except perhaps in the metaphorical fash-
ion suggested by some of the deists. The Pope goes on to say:

Were this autonomy to imply a denial of the participation of the
practical reason in the wisdom of the divine Creator and Lawgiver,
or were it to suggest a freedom which creates moral norms, on the
basis of historical contingencies or the diversity of societies and
cultures, this sort of alleged autonomy would contradict the
Church’s teaching on the truth about man. It would be the death
of true freedom: “But of the tree of the knowledge of good and
evil you shall not eat, for in the day that you eat of it you shall die”
(Gen 2:17).48

Throughout Veritatis, the Pope tries to give all three foci of natural
law their due: (1) an order of nature (the “truth about man”), (2) the
rudiments of which are “in principle accessible to human reason’49
(3) and are expressions of divine providence. At least in passing, he
notes the relevance of the first two of these to the “demands of
dialogue and cooperation with non-Catholics and non-believers, espe-
cially in pluralistic societies.”50 Reflection on the good and evil of
human acts and of the person who performs them is “accessible to all
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peoples.”51 However, there can no mistaking the main ‘emphasis of
the encyclical, which concerns number three.

The Strategy: Dialogue With God

The question is how to give all three foci their due, while still
showing their proper organization in theology. In the Institutes, John
Calvin quotes St. Bernard of Clairvaux:

With propriety, therefore, Bernard teaches that the gate of salvation
is opened to us, when in the present day we receive the Gospel
with our ears, as death was once admitted at the same doors when
they lay open to Satan. For Adam had never dared to resist the
authority of God, if he had not discredited his word.52

The Pope adopts a similar strategy of exposition, one that is dia-
logical from the very beginning. While never denying the fact that
‘man enjoys natural starting points for grasping moral good and evil,
the Pope puts man into conversation with God; he interrupts the
soliloquy:. :

Notice how the major chapters of Veritatis Splendor are arranged:

® In the first, the reader is situated along the road where the rich
young man encounters Christ (Matt. 19). The Pope contends
that questions about the good are essentially religious questions.

= In the second, the reader is re-situated i in the light of the original
conversation between God and man in Genesis 2. Most of the
discussion of natural law takes place in this context.

® ]n the third, the reader is turned toward the world, according to
the theme of martyrdom and witness.

® In the conclusion, the reader stands with Mary at the foot of the
cross.

The Pope explains in the first chapter that the first and ultimate
question of morality is not a lawyerly question. Unlike the Pharisees,
the rich young man does not ask what the bottom line is, from a legal
standpoint. Rather, he asks what must be done in order to achieve the
unconditional good, which is communion with God. Christ takes the
sting out of law, not by annulling it, but by revealing the Good to
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which it directs us. Remove or forget the Good and law inevitably
becomes legalism.

The Scripture relates that the young man went away sad, for he
had many possessions. But the modern audience is more apt to turn
away sad when faced with the teaching that there is a moral law that
is indispensable, and that indeed binds authority itself. The Pope
points out that all issues of circumstance, culture, place, and time
notwithstanding, certain actions can never be made right; no human
“law” can make them right. Just as from the scales and axiomatic
measures of music there can come a Beethoven sonata or a Schoenberg
twelve-tone composition, so obedience to the commandments opens
the possibility of a creative, fluid, and completely realized human
liberty. The point of learning the musical scales is not to engage in
mindless repetition; the point is to prepare to make beautiful music.
A piano teacher who taught only the scales would be a legalistic
simpleton. But a piano teacher who neglected to teach these rudiments
would be unworthy of the name teacher. Musical order cannot begin
solely with human spontaneity and creative improvisation. And the
same is true in the domain of moral action. Anyone who sets up an
opposition between law and freedom, and then takes the side of
freedom, not only underestimates the need for law but also misrep-
resents the nature of freedom.

The story of the rich young man shows the essential unity of the
law and the Gospel, and in Veritatis the Pope spends considerable
effort on a related theme: the unity of the two tables of the Deca-
logue. “Acknowledging the Lord as God,” he says, “is the very core,
the heart of the law, from which the particular precepts flow and
toward which they are ordered.”>3 Each precept, he continues, “is
the interpretation of what the words ‘T am the Lord your God’ mean
for man.”’>*

“To ask about the good,” in fact, “ultimately means to turn towards
God,” the fullness of goodness. Jesus shows that the young man’s
question is really a “religious question, and that the goodness that
attracts and at the same time obliges man has its source in God, and
indeed is God himself.”5> Georges Cottier, the Dominican theologian
of the papal household, has underscored the importance of this point
in the encyclical:
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... awareness of the self as an image of God is at the root of moral
judgements, beginning with the norms of the moral law. ... . The
image is turned toward its Archetype and is the origin of a desire
for union with it and assimilation to it. The natural law makes
known to our reason the essential goods to which we must tend in
order to reach God, who is the supreme Good.3¢ :

Back to Genesis

In the second chapter, the Pope takes the discussion of the foun-
dations of the moral order back to the original situation in Genesis 2.
This is the patristic common place for the discussion of natural law.
Ever since his catechesis on Genesis, given during his weekly
audiences in 1979-80 (published under the title “Original Unity of
Man and Woman”), the Pope has returned over and over to the first
four chapters of that book.57

Some people . . . disregarding the dependence of human reason on
Divine Wisdom . . . have actually posited a “complete sovereignty
of reason” in the domain of moral norms regarding the right order-
ing of life in this world. Such norms would constitute the boun-
daries for a merely “human” morality; they would be the expression
of a law which man in an autonomous manner lays down for
himself and which has its source exclusively in human reason. In
no way could God be considered the Author of this law, except in
the sense that human reason exercises its autonomy in setting down
laws by virtue of a primordial and-total mandate given to man by
God. These trends of thought have led to a denial, in opposition
to Sacred Scripture (cf. Mt 15:3-6) and the Church’s constant
teaching, of the fact that the natural moral law has God as its author,
and that man, by the use of reason, participates in the eternal law,
which it is not for him to establish.58

Turning to the injunction in Genesis 2:17, the Pope writes:

By forbidding man to “eat of the tree of the knowledge of good
and evil,” God makes it clear that man does not originally possess
such “knowledge” as something properly his own, but only partic-
ipates in it by the light of natural reason and of Divine Revelation,
which manifest to him the requirements and promptings of eternal
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wisdom. Law must therefore be considered an expression of divine
wisdom.59

The natural condition of man is one of participation in a higher norm.
Man has liberty to direct himself because he is first directed by
another.60

The Pope makes use of a number of authorities to express the
idea of natural law as “participated theonomy.”6! He refers to Psalm
4:6, “Let the light of your face shine upon us, O Lord” emphasizing
that moral knowledge derives from a divine illumination;62 using
Romans 2:14, “The Gentiles who had not the Law, did naturally the
things of the Law,” he calls attention to the idea that it is not just by
positive law that humans are directed in the moral order;%3 from
Gregory of Nyssa he cites the passage that autonomy is predicated
only of a king;%* and from St. Bonaventure he cites the dictum that
conscience does not bind on its own authority but is rather the
“herald of a king.”6 The very existence of conscience, the Pope
argues, indicates that we are under a law that we did not impose
upon ourselves.66 Conscience is not a witness to a human power; it
1s a witness to the natural law. And this is only to say that the natural
law is a real law that cannot be equated with our conscience. It was
precisely this equation, the Pope notes, that beguiled our first parents,
when the serpent in Genesis 3:5 said they could be as gods. What
does it mean to be “as gods”? It means that the human mind is a
measuring measure, having plenary authority to impart the measures
of moral good and evil.

The Pope also notes that the topic of natural law has been too
readily detached from the economy of divine laws and pedagogy:

Even if moral-theological reflection usually distinguishes between
the positive or revealed law of God and the natural law, and, within
the economy of salvation, between the “old” and the “new” law, it
must not be forgotten that these and other useful distinctions always
refer to that law whose author is the one and the same God and
which is always meant for man. The different ways in which God,
acting in history, cares for the world and for mankind are not
mutually exclusive; on the contrary, they support each other and
intersect. They have their origin and goal in the eternal, wise and
loving counsel whereby God predestines men and women “to be

CATHOLIC MORAL THEOLOGY 25

conformed to the image of his Son” (Rom 8:29). God’s plan poses
no threat to man’s genuine freedom; on the contrary, the acceptance
of God’s plan is the only way to affirm that freedom.®7

No Cosmic Tenure for Moral Theologians

It is surely a token of the disrepair of Catholic moral theology that
the Bishop of Rome would have to remind the episcopacy, and
through them the moral theologians, that natural law does not con-
stitute a sphere of immunity (a kind of cosmic tenure for moral
theologians) from the plan of divine laws.%8 But once again, what the
Pope has to grapple with in this respect is not only decades of neglect
ad intra, where the theme of natural law was detached from the fun-
damental principles of theology, but also the history ad extra, where
natural law and natural rights betokened that ground of liberty in
which men find themselves under no mundane authority. This secular
myth, which was developed as a counter to Genesis, is contrary to the
most fundamental principles of Christian theology.

However the Church might find a common ground of discourse
with the gentiles, it cannot be done on the basis of that counter myth.
Of course, some truths about the nature of man and the structure of
moral reasoning are, as the Pope says, “in principle accessible to
human reason.” He does not discredit the effort of modern polities
to affirm human rights and to place moral limits upon the power of
the state.

Having duly noted the existence of principles proximate to human
reason, the Pope emphasizes two things that correspond to the two
foci of natural law that he says less about: natural law in the mind,
and natural law in nature. First, he reminds the reader of the wounded
human condition that needs to be repaired by Christ:

What is more, within his errors and negative decisions, man
glimpses the source of a deep rebellion, which leads him to reject
the truth and the good in order to set himself up as an absolute
principle unto himself: “you will be like God” (Gn 3:5), Con-
sequently, freedom itself needs to be set free. It is Christ who sets
it free: He “has set us free for freedom” (cf. Gal 5:1).69
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Second, he insists that human reason, endeavoring to construct the
conditions for human fulfillment, needs revelation and grace:

Only in the mystery of Christ's Redemption do we discover the
“concrete” possibilities of man. It would be a very serious error to
conclude . . . that the Church’s teaching is essentially only an
“ideal” which must then be adapted, proportioned, graduated to
the so-called concrete possibilities of man, according to a “balancing
of the goods in question.” But what are the “concrete possibilities
of man”? And of which man are we speaking? Of man dominated
by lust or of man redeemed by Christ?70

SOME IMPLICATIONS FOR PROTESTANTS

What can evangelical Protestants learn from this story? They might
conclude that Karl Barth was right in saying;

It [moral theology] is in agreement with every other ethics adduced
to the extent that the latter is obviously aware—explicitly or im-
plicitly—of its origin and basis in God’s command; to the extent
that it does not seek authorization before any other court; to the
extent that it actually attests the existence and validity of this prin-
ciple. But it cannot and will not take it seriously to the extent that
it tries to deny or obscure its derivation from God’s command, to
set up independent principles in face of autonomies and heterono-
mies which comprise the theonomy of human existence and action,
to confront divine ethics with a human view of the world and of
life which is supposed to have its own (if anything) superior value,
and to undertake the replacement of the command of the grace of
God by a sovereign humanism or even barbarism.”!

It would be tendentious, of course, to suggest a meeting of the
minds between Barth and Veritatis Splendor. But on this one point of
theonomous ethics, there is more than a merely facile similarity. By
way of negation, we can agree that the modern, secular construction
of natural law is contrary to the Gospel. It is as destructive within the
house of Catholic moral theology as it was in the Protestant denom-
inations, which passed through the challenge of deism and liberalism
a century before the Catholic Church.
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In a certain respect, the degrading of Catholic moral theology is
more cruel because Catholicism has staked more on this issue of
natural law than Protestantism. The repair will also be more compli-
cated for Catholics, because, among other reasons, the Catholic tradi-
tion has regarded the foci of natural law in the mind and natural law
in things as having at least some intelligibility for those who know
little or nothing of the revelation of Jesus Christ, and who have not
given any effort to reconnecting these two foci back to the architec-
tonic perspective of divine providence. The two cannot be brushed
away under the rubric of the “epistemology of sin,” as some Protes-
tants are wont to do. Moreover, the Catholic Church has endeavored
to address problems of justice in the temporal order according to
principles immediately proximate to it.

The problem, for Catholics, is how to do all this without ad extra
creating the misleading impression that these proximate principles are
the end of the story, and also without ad intra reducing its own moral
theology to a habit of extroversion—to having a merely worldly opin-
ion about disputed issues in the temporal order, which opinion is then
configured to conform to the consensus (if any) among the gentiles.

Moral Discourse on Public Matters

Today, especially in the United States, evangelical Protestants find
themselves reconsidering the issue of natural law. Their interest seems
to be occasioned by two things. First, the political success of evangel-
ical Protestantism has made it necessary to frame an appropriate lan-
guage for addressing civil politics and law. Second, evangelicals find
themselves in dialogue with Catholics, with whom they share many
common interests in matters of culture and politics—interests that
would seem amenable to natural law discussion. Even though it is
true that many Protestants today are chiefly interested in the use of
natural law ad extra, as a way to speak to the “world,” the lesson they
might learn from recent Catholic moral theology runs in the other
direction. For assuming the legitimate and persistent need of the
Christian churches to address worldly issues of justice and morality,
it is easy to lose control of this discourse, so that natural law makes
moral theology superfluous, and even impossible.

It seems to me that the expression “natural law” ought to be avoided
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Whenever possible in the Christian address to the world about worldly
things. I realize that this is practically impossible, but I shall give the
reasons anyway.

Catholics, and most Protestants, will agree that there is a sphere of
moral discourse about public matters that can be distinguished from
sermonics and catechetics. The question is whether we should refer
to the moral discourse in this sphere as “natural law.” Of course, we
believe it is the natural law that renders the gentiles amenable to the
rudiments of moral discourse. In view of the traditional Catholic
understanding of this matter (still put forth in the new Catechism of
the Catholic Church),” we believe that what the gentiles know is an
effeq of divine pedagogy, whether the gentiles know that or not.
Christians do not need to teach or to construct the first rudiments of
Fhe “natural law;” for this much is not the effect of human pedagogy
in the first place. God, not our discourse, constitutes human creatures
as moral agents. The basis of moral order will not stand or fall on
whether, or to what extent, we use the words “natural law.”

The problem is not whether the gentiles are moral agents, but rather
the meanings they assign to the rudiments they possess by virtue of
the natural law. In modern times, the rudiments have been gathered
into ideologies of natural law or natural rights that not only are false
but are expressed in the form of a belligerent universalism. In our
country, there is a long tradition of political rhetoric about natural
rights. Sadly, today most uses of this rhetoric are dégraded, signifying
the expansion of individual liberty on terms that are either non-moral
or contrary to the moral order. Even John Courtney Murray insisted
that the rhetoric was historically rooted in ideologies of the Enlight-
enment that ought to be corrected by a true account. Indeed, Murray’s
account of the American consensus includes explicit theological prop-
ositions about the relationship between moral order and divine prov-
idence. If there were 2 widespread dissent from these propositions
the basis for a public philosophy would collapse.73 ’

“Good” and “Bad” Natural Law

Father Murray would have been mortified, but perhaps not
completely surprised, by the spectacle of that collapse in our times.
In 1991, on the eve of the Senate hearings on the nomination of
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Clarence Thomas to the Supreme Court, Senator Joseph Biden took
the position that the Judiciary Committee should explore whether

Judge Thomas held a “good” or “bad” theory of natural law. A bad

theory of natural law, in Biden’s view, would seek to expound a “code
of behavior . . . suggesting that natural law dictates morality to us,
instead of leaving matters to individual choice.”7* A good theory
would support individual rights of immunity against morals legislation
on matters of personal sexual conduct and abortion. The natural law
teachings in recent papal encyclicals would therefore have to be re-
garded as “bad.”

For public purposes, it is more prudent to ridicule than to argue
with positions like Biden’s. But the problem remains. Christians in
search of a sphere of public moral discourse quickly realize that they
no longer live in the age of Jefferson and Lincoln. The rhetoric of
natural law is abundant in the moral discourse of the public sphere,
to be sure; but it is terribly degraded. The most serious setbacks in
our political and Jegal order have been done in the name of natural
law, abortion rights being the most evident but by no means the only
case in point. How then do Christians correct the ideologies in which
natural law is ensconced without going on to discuss those very things
that public discourse is supposed to avoid? How can they avoid the
task of having actually to reconstitute the sphere of public moral
discourse? If Christians wish to do so, I can see no alternative than to
restore natural law rhetoric to its true and adequate premises. At the
very least, we should return to the older American custom of speaking
of “higher law.” This usage, employed by Martin Luther King, indi-
cates the more than human ground for the public moral order.

The Church Fathers referred to pagan learning as the gold of Egypt,
which can be melted down from the idols. But the modern ideologies
of natural law and natural rights are quite different. For the moderns
took the theological notion of natural law and reshaped idols. If it is
necessary to take public discourse as it stands and by the arts of
dialectic and rhetoric to move it away from the idols, this task must
be done very cautiously. When the Christian theologian plays with the
modern rhetoric of natural law; he should know that he is playing
with something more than fire. Ad exira, he is apt to underestimate
the anti-theological meanings of modern natural law (essentially, man
as a free agent without God), meanings that are easily reinforced if
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the rhetoric is not corrected; ad intra, he is liable to bring the idols
back into the house of moral theology.

Both of these problems are addressed in recent encyclicals. To
conclude, let us return to John Paul II’s example. As I pointed out
earlier, the Pope vigorously supports the modern experiment in con-
stitutional democracy and human rights. But once he discerned that
the rhetoric of natural rights was being used to justify killing the
unborn and infirm, he took his readers in Evangelium Vitae back to the
book of Genesis. The gentiles need and deserve the whole truth, even
in order to preserve the rationality embedded in their own “secular”
experiment. .As for the use of natural law within moral theology,
Veritatis Splendor reintegrates natural law into the dogmatic theology
of revelation and Christology. It seems to me that these two encycli-
cals, one aimed ad extra, the other ad intra, get the problem of natural
law situated just about right.

- A Response
Carl E. Braaten

he perspective I bring to this conversation between Protestants

and Catholics about natural law is that of the Lutheran tradition,
which has had its own distinctive way of appropriating and transform-
ing the Catholic natural law tradition, though not with a lot of success.
Today, however, the Lutheran label doesn’t mean much. Much of
Lutheranism is entering the mainstream of liberal American Protes-
tantism and is fast losing its distinctive marks of confessional identity.
A minority movement within Lutheranism known as “evangelical
catholic” is bent on reclaiming the original intent of Luther and the
confessors at Augsburg, which was to reform the one holy catholic
Church according to the Gospel, not to start anything remotely re-
sembling a modern Protestant denomination. Luther’s reforming
thrust (evangelische Ansatz) tragically resulted in schism, breaking up
the structural unity of the western Church. As evangelical catholics
we believe that the only true expression of Luther’s theological vision
is the ecumenical path toward reclaiming the unity of the Church in
continuity with the apostolic Gospel and catholic faith.

Natural law is a part of the Catholic tradition, a part that Luther
retained, though not without transforming its place and meaning
within the framework of his overall understanding of the Gospel. But
natural law or any revised version of it has never played the same role
in Lutheran theology as it has in Roman Catholic theology. This helps
to explain why there is nothing in our Lutheran tradition that corre-
sponds to the comprehensive body of social teachings, with varying
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degrees of binding authority, to be found within the Roman Catholic
Church. Lutherans, like most other Protestants, are floundering in a
culture of moral chaos with scarcely any substantial tradition of theo-
logical ethics to draw from. We have an authoritative confessional
tradition regarding the doctrines of the Gospel (doctrinae evangelii) but
none regarding moral issues. Many are happy about the absence of
moral teaching, because it leaves them free to make up a new morality
to accommodate current trends in science and secular ideologies. And
that is exactly what is happening with regard to the most controversial
debates within our church, on, for example, abortion, euthanasia,
homosexual behavior, and the ordination of gays and lesbians.

Lutherans do produce social statements, to be sure; but compared

to Catholic social teaching, they lack both a basis for argument from
natural law and an appeal to the Church’s teaching authority. We have
no teaching authority and no substantive theological ethic, so pastors
and lay people are easy targets of the Zeitgeist. The appeal to the Bible
as the sole authority in matters of faith and morals has not worked
and cannot work, apart from the hermeneutical function of church
tradition and the Church’s teaching authority. Although Protestant
social statements draw together the seemingly most relevant biblical
passages on any issue, the troublesome ones are easily dissolved in the
acids of historical criticism, which can be used to relativize and even
nullify biblical teachings by showing that they are tightly bound to
the cultural situation of the time in which they were written and
therefore have no universal applicability.

In this situation of moral confusion and ethical wobbliness, many of
our people—pastors, laity, and theologians-—have welcomed the
magisterial ministry of Pope John Paul Ilin behalf of the whole Church.
Drawing as he does on the Bible, the ancient creeds and councils of the
Church, and the fathers and doctors of the great tradition, sources that
theyalso would affirm as authoritative for their own ministries, the Pope
fills a void that they keenly sense in their own denomination.

The Appeal of Natural Law

The effort to recover something of the natural law tradition is
occurring in the face of a secularized culture in which both the theory
and the rule of law are in deep crisis. The rise of the positivistic theory
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of law prepared the way for the abuse of law by the totalitarian state,
which manipulated law as a mere function of absolute power. Prior
to the triumph of positivism, the law was though? to be a means.of
Justice administered by the state, not a tool of arl?ltrary power. With
the collapse of theological or metaphysical foundations of Justice, th;re
was no other ground of support, no other source, no other criterion
of validity for the law than the will of those who held the monopoly
of force. The twentieth century has witnessed the unforgettable horror
of the “lawlessness of law.” Legal positivism stands defenseles§,
stripped of the traditional appeal to transcendenF norms beyond posi-
tive law. In positivistic theory, justice is determined by vs_/hat the.law
says, rather than the law’s being determined by what. Justice requires.

The fear of normlessness and its nihilistic effects in public life has
sparked a revival of interest in the classical notion of natgral layv.
Churches feel a sense of responsibility for the process of law in social
life. Even when they cannot agree with Catholic natural law theqry
and its magisterial application from case to case, they secretly admire
a church that knows where it stands on the issues and seems never
short of reasons to explain why.

Protestants thought they could count on Catholics to hold the fort.
But now Russell Hittinger tells us “it ain’t necessarily so” and rel_ates
the sad tale of “how the concept of natural law became a serious
problem in modem Catholic moral theology.” Hittinger reminds us
that in the Fathers and in Thomas Aquinas, natural law was always
tethered to theology; it was never seen as an autonomous realm that
functioned independently of the eternal law in th§ mind of God. But
in the modern period, natural law declared_ its independence from
theology as well as from the teaching authority of the Church. Here

is a key conclusion by Hittinger:

Thus what began for the Christian theologians as a doctrine ex-
plaining how the human mind participates in a higher S)‘rder of lav’a,f
is turned into its opposite. The natural law becomes “temporal,
the temporal becomes “secular,” and the secular becomes the
sphere in which human agents enjoy immunity from any laws other
than those they impose upon themselves.

The granite foundation of natural law in real theology has‘b.een sur-
rendered in exchange. for the quicksand of modern secular ideology.
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Not God but man has become the measure of all things. That all this
could happen in Catholic moral theology since Vatican II, in a Church
that claimed dominical legitimation for the twin pillars of sacred
tradition and official authority to bracket its moral discourse, makes
it easier to explain the ethical debacle in Protestantism, which enjoyed
the benefits of neither of these pillars.

Barth and Natural Law

Russell Hittinger comes close to siding with Karl Barth, for whom
the whole idea of a “natural law” or a “natural theology” functions
like a Trojan horse inside the walls of the Church, within its theology
and ethics. Hittinger even says: “It seems to me that the expression
‘natural law’ ought to be avoided whenever possible in the Christian
address to the world about worldly things.” Barth would add, not only
the expression but the matter itself (die Sache selbst) should be avoided.
Why? Because in Barth’s view there lurks a kind of latent deism in
natural law theory. Its cradle is not biblical revelation but pagan meta-
physics. The God behind the metaphysics of natural law is not the
living God of the Bible. Natural law theory creates an autonomous
locus of moral reflection completely separate from the revelation of
God in Jesus Christ. It does not take sin seriously and is overly
optimistic about the human condition.

Hittinger seems to agree that it has indeed worked out that way in
modern Catholic moral theology, and cites Joseph Fuchs among
others as evidence. But Hittinger, unlike Barth, believes that natural
law can be baptized, and that it has been salvaged in principle in recent
papal encyclicals by the reintegrating of natural law “into the dogmatic
theology of revelation and Christology.” He believes that two recent
encyclicals, Evangelium Vitae and Veritatis Splendor, “get the problem of
natural law situated just about right.”

Hittinger’s argument is not with Karl Barth but with his fellow
Catholic moral theologians who have detached natural law “from the
fundamental principles of theology,” which is exactly what Protestant
critics have charged all along. What would Karl Barth have to say about
the latest papal encyclicals? I don’t know. (There is a story about Barth
and the pope: Barth was told that a reporter had asked the pope who
in his estimation was the greatest theologian of the century. The pope
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answered, ‘“Why, Karl Barth, of course,” to which Barth supposedly
replied, “So the pope is infallible after all.”) But while I cannot speak
for Karl Barth, I myself agree with Hittinger’s conclusion that to be
useful in Christian moral teaching, natural law must be returned to
its theological base, where, he claims, Thomas Aquinas firmly placed
it. Hittinger is in good company in rescuing Thomas from Thomism,
the kind of Thomism that separates what Thomas wrote about prin-
ciples of law, reason, and nature from the wider framework of the
Gospel, revelation, and the Church. For Thomas, what is first in the
order of knowledge (ordo cognoscendi) is not necessarily first in the order
of being (ordo essendi). It is no mere coincidence that the misuse of
natural law and natural theology in Catholic theology is concomitant
with a longstanding misinterpretation of Thomas Aquinas.

The Orders of Creation

Just as a basic disagreement appears on the use of natural law in
Catholic moral theology, so also there exists a disagreement of a
different sort in Protestant theology. This surfaced in a heated way
between Karl Barth’s koinonia ethics and the Lutheran theology of the
“orders of creation.” The orders of creation (Schoepfungsordnungen)
doctrine is the new baptismal name given to natural law by Lutheran
theologians of the Erlangen school. The expression lex creationis takes
the place of lex naturae. What is the difference? The change is intended
to transpose the entire discussion of human life in the earthly city
from the “unbaptized God” ( to use Robert Jenson’s term) of Hel-
lenistic metaphysics to the living God of the Bible, “Maker of heaven
and earth” —that is, from philosophy to the theology of the first article
of the creed.

Orders of creation and natural law do have something in common:
both affirm that Christians, like all other human beings, exist in a
framework of universal structures that are there prior to and apart
from the fact that Christians believe in Christ and belong to his
Church. The first article of the creed comes before the second and
third for a good reason. God has placed all human beings in particular
structures of existence that are common to all, such as sexuality, family,
community, work, and government. However, it is important to stress
that these universal structures are not autonomous entities that run,
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as the deists thought, with a mind of their own. The law and com-
mandments of the living God are revealed through these common
structures of human existence, but this original and universal revela-
tion is different from the special revelation of God in the history and
gospel of Jesus Christ.

This means that there is a double revelation of God, and here lies
my chief point of disagreement with the covenant theology of Karl
Barth. For Barth there is only one revelation of God. There is only
one Word of God, from which all structures, orders, commandments,
and ethical norms for Christian living in the world must be derived.
I do not agree with this approach. It empties the world of its meaning
as a realm of divine providence and human involvement that goes on
apart from knowledge of the Bible and outside the walls of the
Church. People do not need to know Jesus Christ and accept his work
of salvation to have some knowledge of what is right and good through
the law of creation and through conscience, for God’s “eternal power
and divine nature . . . have been understood and seen through the
things he has made” (Rom, 1:20).

Barth’s attack on both Catholic natural law theory and the Lutheran
theology of the orders of creation was so vehemenct that after World
War II many Protestant theologians slid down the slippery slope of
situation ethics. Theological ethics based on the orders of creation was
aborted, and nothing arose to take its place. For a number of theolog-
ical reasons Lutherans could not accept Barth’s method of treating
ethics, but after the war they could not come together on an alterna-
tive. Moreover, Barth now had the advantage of standing on high
moral ground as the author of the Barmen Declaration. Anyone who
attacked the Barmen Declaration for its faulty theology, its mono-
Christological view of revelation, and its Christocratic view of the
structures of common human existence would be accused of the
“German Christian” heresy, of being a Nazi.

There is a connection between Barth’s attack on natural theology
and the “death of God” movement, as well as between his attack on
natural law or the orders of creation and the parallel deconstruction
of ontology, ethical norms, nomological principles, and traditional
values. The churches have not yet recovered from the evacuation of
serious moral discourse, from a free fall into antinomianism. Hittinger
shows that antinomianism is the fate of natural law theory divorced

CATHOLIC MORAL THEoOLOGY 37

from theology, but the same fate awaits a theology that cannot muster

1 defense against the moral relativism of situation ethics. Our churches

are mired in the amoral marshland of antinomianism.

Distinguishing Law and Gospel

In his commentary on Veritatis Splendor Hittinger 'spe'ak§ of “the
cssential unity of the law and the Gospel.” The unity lies in God, and
therefore the law as well as the Gospel is the province of theology
proper. It is also salutary to observe the distincu.or.l. Lgther taught that
theology is the fine art of drawing the proper distinction between law
and Gospel, neither separating nor equating them. Law and Gospel
are two different modes of God’s activity in the world. But laW comes
before Gospel in the history of salvation and in human experience. In
Genesis 1-11 Israel wrote a preamble to her covenant hxs‘tory, involv-
ing the whole human race, placing Adam before Abraham and Noah
before Moses—which is to say that the living God was at Work among
the nations of the world prior to the election of Israel. Slml.lalrly3 today
God acts in all realms of life without any necessary ccznta;t. Wlth the
preaching of the Gospel. Law is the instrument of God s activity, both
the unwritten law in the structure of things and the written codes of
law that seek to embody principles of justice. Lavs{ is umvers.al and
inescapable. It provides the mesh and matrix of hfe,. émbra.cmg all
persons, communities, and nations in their actual‘emplrlcal existence,
creating a degree of order in spite of the destructive consequences of
Smf'!\theists and agnostics and humanists som§h<?w limow the law of
the hidden God (deus absconditus) without believing in the' qu wh.o
has revealed himself in Jesus Christ. There is no salvation in this
knowledge, but without it life would come to a halt. There would be
nothing to be saved. Law is not an autonomous structure of worldly
life. A Christian understanding of law must be grounded in theology,
because it is the living God who is active, often an'on}{mouslyl, through
the law that is operative in the world. God’s activity is not deps:ndent
on or limited by human awareness and knowlédge. Go,d. carries out
his purposes in the world through leaders, events, apd 1nst1ﬁut10n§,
whether they know it or not; there is no sphs:r_e of life where he is
not active through the law to promote his will. Natu;al law theory
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divorced from theology is the bad kind of natural law, because it does
not reckon with the continuing presence and pressure of the living
God through concrete demands that impinge inescapably on all
human beings. In Luther’s language this is the work of the left hand
of God.

But then there is the work of the right hand of God. This is carried
on through the election of Israel, through the life, death, and resur-
rection of Christ, and through the Church’s ministry of preaching the
Gospel and administering the sacraments, which mediate the divine
promise of eternal life, hope, and salvation. The real casualty of the
eclipse of law is the preaching of the Gospel. The law is the funda-
mental presupposition of the Gospel. The Gospel is not the word of
God apart from the law. Each has a different function. The law of
God meets every person somehow through the natural orders of life
in history and society, and through the medium of conscience. The
law is God’s controversy with his creatures. The law is the power of
negativity, in that it can terrify, accuse, condemn, punish, and kill. If
this is not true, then the Gospel cannot comfort, strengthen, forgive,
liberate, and renew. Thus there are two uses of the law: the political
use within the public domain, to order society, to prevent chaos, and
to punish crime, and the religious use, which accuses and drives
toward the Gospel (lex semper accusat). The Gospel is the medicine for
the condition the law diagnoses. The law has no power to heal of
itself.

Antinomianism in the pulpit turns the Gospel into a sweet anodyne
that lulls people to sleep, when they should be roused by the law. The
twofold process of demythologizing and psychologizing has removed
the negative symbols of the biblical worldview—sin, Satan, the wrath
of God, the final judgment, and hell. H. Richard Niebuhr captured
it well in his characterization of the preaching of liberal Protestantism:
“A God without wrath brought men without sin into a kingdom
without judgment through the ministrations of a Christ without a
cross.”

Through the law God tells us what we must do; the Gospel declares
what God does. The law is expressed in the imperative mood, the
Gospel in the indicative. The law demands and threatens; the Gospel
gives and forgives. The law says you ought to be righteous. It is
reasonable to assume, said Kant, that if you ought to you can. That
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was the reasoning of Pelagius against Augustine and of Erasmus
against Luther. The natural man is a born Pelagian. He hears the law
and uses it as an occasion of pride and self-righteousness. But the law
does more: it drives the self-reliant person into despair. It pulls the
props from under a person and casts him or her into a slough of
despondency, self-accusation, anxiety, and suicide. Thus the law pre-
pares the way for the hearing of the good news of divine grace freely
offered.

A Discarnate Logos

Russell Hittinger has told the story of how natural law has been
misused, not only how it was “disembedded from moral theology,”
but how “moral theology was disembedded from the rest of theology.”
Yet to my mind this is only half the story. The other half concerns
the inner sanctum of Christian theology, the Gospel of salvation on
account of Christ alone. Karl Rahner was a dominant influence behind
the scenes at Vatican II, and since then a kind of left-wing interpreta-
tion of Rahner’s logos Christology has spread in the shape of a plural-
istic theology of religions. Paul Knitter and other Catholic theologians
have joined a parade of liberal Protestant theologians in affirming that
Christ is a way of salvation, to be sure, but only for Christians; other
religions have their own ways, equally valid and true. This pulls the
plug on the universal mission of the Gospel to the nations.

In control of this pluralistic theology is the unbaptized logos of
Greek metaphysics, the logos asarkos, which replaces the logos that be-
came flesh in Jesus in a unique, definitive, and normative way. The
mission of the Church has been radically redefined by the same sort
of Catholic theology that secularizes natural law, only now it is the
“scandal and stumbling block” of the Gospel itself that is demytholo-
gized.

The outcome of this idea of a discarnate logos salvifically at work in
all the religions is that the missionary aim of the Church is no longer
to bring the gentiles something they do not have, a gift of salvation.
The Great Commission of Christ to his apostles and to all communi-
ties of faith that claim apostolic succession is effectually denied. The
purpose of the Christian mission instead is to help Muslims be better
Muslims, Hindus better Hindus, humanists better humanists,
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lt)l;ll"-ough. d.ialogue ;imd cross~fertilization of ideas. These pluralists
ide;eveblt 1S more interesting and important to communicate their
§ about religion than to preach the Gospel to people of other
. g about conversion; t
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I Protestantism.

I beli .
natu 1eve that the underlymg cause of the problem of 3 secularized
al law, and of the notion of salvation in non

nation of the logos in the
logos made flesh.

Comments

Russell Hittinger: What Barth had to say about modern liberal
theology strikes me as pretty accurate. But I do think that the prob-
lem here is not just natural law, because you could pick up other
themes in theology and find the same thing—a loss of theological
perspective altogether. The missionary aim of the Church seems to
have been lost, at least among Catholic moral theologians, since
World War II. Quite likely, the cause of this loss dates largely from
before that. Certainly after World War II it seems that man-without-
God is treated as an ontological fact; it is one thing to observe that
many people do not know God, but it is quite another thing to posit
man-without-God as a normative fact for Catholic moral discourse.
My quotation of Cardinal Roy and his “modern synonyms” is typical
of the period. So at this point the Church seems to have no teaching

mission. ‘
Rarely does Catholic natural law theory today seek to teach the '
reader what natural law is in terms of all three foci—human mind,
nature, mind of God. Almost always it’s simply a matter of taking
what people already know and trying either to clarify it logically or
apply it to issues of public policy. The divine origin and end of natural
law is discarded, perhaps because it is a stumbling block to political
consensus. This is not just a neglect of natural law—it’s the abandon-
ment of the mission of teaching unbelievers something they don’t

already know.

Carl Henry: Russell Hittinger and Carl Braaten have given us a fine
beginning. But what is this natural law that is in debate? I went to
Loyola for a course on Thomas and a course on Scotus. I went to

Note: The participanfs in this conversation are identified on pages 173-74.
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Indiana University and took a course with Henry Veatch, who later
taught at Georgetown as well, specially on natural theology and
Thomas’s fivefold proof of the existence of God. Never was it ques-
tioned that Thomas believed in the self-revealing God. The issue
seemed to be, rather, a specific philosophical formulation. Without
any appeal to divine revelation, but simply on the basis of observation
one assertedly could give a logical demonstration of the existence o%
God and of the existence and Immortality of the soul.

NOW Pm told that this misrepresents Thomas. What I’d like to
know is, precisely what is the natural law? Let’s define it as closely as
we can. 'm willing to learn.

Russell Hittinger: My paper claims that you cannot define natural
law except through the third of the three foci: order in the mind of
God. Natural law as real law is not order in the human mind; to define
it that way would be to make a terrible semantic and ultimately

metaphysical mistake. The pagans didn’t have a doctrine of natural

law, l?ut they did have a concept of justice according to nature, con-
formlty of the mind to what was the naturally just or honest thing.
Christian theologians upgrade this quite considerably, and that
creates part of the problem. Christians talk about fex. From Tertullian
onwards, natural law is defined as God’s governance of the creature
thrgugh indited, impressed law. Creatures are moved, even prior to
their practical reason, to reason practically in a certain way, and that's
ycall.ed law. There’s a legislator, there’s an end, and there’s a promul-
gation. , Thomas never thought, however, that the creature being
moved by the order of creation, or by the eternal law, must immedi-
ately know that he or she is being so moved. One of the ways in which
natural law differs from positive law is that the creature is moved by
God, sweetly—as said in Wis. 8:1, suaviter— through his own nature.

Carlh Henry: Is there a body of universally shared moral knowledge
that is conveyed through natural law?

Russell Hittinger: I think one overstates the case to say that anything
but _the rudiments of moral law are known naturaliter. According to
Aquinas, one of the prices paid for sin is that the mind is separated
from knowing God and therefore is governed by God only through
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these effects. For us to cooperate with that divine governance and to
develop a body of law that is congruent with it is very difficult without
divine instruction known through Scripture and tradition.

Robert Royal: Just to clarify, because Carl Henry and I have discussed
this point at other Ethics and Public Policy Center functions: In the
Summa it says quinque viae—five ways—by which we approach the
divine. Aquinas gives the impression that these are proofs. But would
it be fair to say that they are approaches rather than proofs?

Russell Hittinger: Thomas certainly felt in principle that the exis-
tence of God could be demonstrated. But for Aquinas, most people
know without demonstration that God exists. In Summa Contra Gen-
tiles he says that you can infer but not necessarily demonstrate the
existence of God from things that are seen. People who don’t, he says,
are guilty of plain stupidity. Natural reason, however, cannot know of

special providence and that God is Trinity.

Carl Braaten: Well, I don’t use the term “natural law.” As I said in
my paper, in the Lutheran tradition the concept is taken up into the
first article of the creed, which does what you’re saying must be done,
namely, locate natural law within theology. Whatever term you're
using, natural law or orders of creation, it refers to God’s ordering of
human life. God does this through some enduring structures, and
that’s the humanum—you could say human nature, or the imprint of
God on the human being through creation. The human being is a
social being, so that there are certain givens, certain common human
structures of life and experience. It’s possible for us to go to China
and have a conversation with people from a totally different religious,
cultural, and language background. There has to be some kind of
common precondition for the possibility of human discourse. The
epistemological question, “How do we know?,” is another issue. But
theology must affirm that before redemption there is a human being,
fallen and sinful though he may be; there is a universal human con-
dition that is the presupposition of the entire history of salvation.
When I went to Japan a missionary said, “How can we preach the
Gospel here in Japan, since the people have no sense of sin? They
have a sense of shame, but no sense of sin.” But the Japanese are
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human beings for whom Christ died and for whom he was raised
from the dead. There is a common human predicament.

I think theology has something at stake in this whole discussion.
We don’t have to produce a definition once for all time, but we can
keep working at it.

Carl Henry: I don’t question that man comes into life epistemically
loaded with certain baggage through the imago Dei and the whole
structuring of the human situation with its transcendent roots in God’s
creation and revelation. None of that do I question. What I'm asking
is whether natural law has a specific moral content that is universally
shared, a body of truth that somehow survives the Fall and is univer-
sally shared. If not, then what I learned about even Thomas’s view of
natural law was not an accurate representation.

Robert George: I would like a crack at Dr. Henry’s question. I think
the natural law is a body of practical—including moral— principles
that provide reasons, more than merely instrumental reasons, for
action and for restraint. The natural law, then, is how God directs
man, made in God’s image and likeness and, as such, endowed with
reason and freedom, toward his proper ends. Non-human animals
God directs in a different way. Man, made in his image, with reason
and freedom, is directed by God through the natural law. In that way,
it seems to me, the natural law is a participation in the eternal law; as
the natural law theorists say. Or, the natural law is the moral law or
God’s law insofar as it is available to unaided reason. I agree with Carl
Braaten that how we know the reasons, including moral reasons, that
taken together constitute the body of the natural law is another ques-
tion. Those of us who believe there are such reasons can debate the
epistemological and cognitional questions. But the common ground,
it seems to me, is the belief that there are such reasons and that they
do constitute a body.

Are they shared? Yes and no. Shared, yes, in the sense that in
principle these reasons are ‘available to all of us as possessors of a
practical intellect that can grasp those reasons. But shared in that
everyone knows all of them perfectly or that we all agree, or could in
this vale of tears agree, on them? No, because reason and inference
can miscarry in the practical sphere, as they can in any other domain
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of inquiry, from mathematics to the sciences to historiography to !oglc
itself. So it’s true that we have broad differences over moral- questions,
and even over some practical questions that we wouldn’t ‘want to
define as moral questions. But those differences them5§1VCS are no
evidence at all for the proposition that no natural law exists.

I take Dr. Henry’s question to be a request not for 2 definition but
rather for an account of the natural law. Is it a body of principles? Y§S~
Are these principles “shared”? Yes, in one important way; but no, in
another.

Daniel Westberg: The point has been made, but I think‘it’s worth
repeating, that the principles are not necessarily the equipment of
every human mind. If we say we can appeal to people’s natural lanWI‘
edge, then people will falsify the theory of natural law by saying, “I
don’t accept that.” The Thomistic view of natural law is that the
principles are accessible; that doesn’t mean that people have availed
themselves of them. That’s an important point.

James Schall: In revelation, as I understand it, there is a command
that we believe that God exists. There are also certain indications that -
the existence of God could be shown in some fashion. It seems to me
that what used to be called the preambles to the faith meant pre.c1sel.y
that we have to have some ngﬁEWanY I'€V6121t101.1 s
credible to us. That credibility cannot itself, in my view, be revela}tlon.
We need some grounding for our ability to say that what is avaﬂab.le
to us by revelation is, in fact, not irrational. And so I think it is crucial
that we defend the integrity of the intellectual experience as a set of
questions that prepare us to receive the answers as given by faith.

David Smolin: I think there is a very serious Reformed/Catholic split
there. The way I understand the Reformed faith, the only reason to
accept revelation is God himself.

Russell Hittinger: Thomas would agree with you on that. Faith, ‘if
it is simply an epistemic exercise of believing something unseen, 1s
not a theological virtue for St. Thomas. Anyone can have it. “Did you
hear that the Cardinals won yesterday?” I didn’t see it bUt.I believe
it. The virtue of faith is believing precisely on the authority of the
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God who reveals himself. You were right on that point: there is no
other way into that one but through the Holy Ghost, moving the heart
that moves the mind to assent. That’s Thomism 101. I think it may
be Christianity 101.

James Skillen: Russ, after you've quoted Fuchs, you say in your
paper, “The traditional words are still present, e.g., ‘written on the
heart’ . . . but they now mean something different, and in fact the
- opposite of the tradition in Augustine and Aquinas. For the older
tradition, there is a clear distinction between the agency of the mind
discovering or discerning a norm and the being or cause of the norm.”
Part of what I want to get at is the distinction between the norm itself
and the response. Hasn’t a big ambiguity been present, ever since the
Fathers began to absorb Aristotle or the Stoics or whatever, as to what
this relation is?

For example, the first of the three foci you mentioned was natural
law in the human mind. In this regard, it seems to me that quite often
the discussion goes, does “in the human mind” mean being part of
the subject? In a certain sense could one say that natural law means
that the human being unavoidably reaches certain conclusions, be-
cause the structure of the mind is such that the mind is the law for
itself? Part of what I'm getting at is that you see an antithesis between
modern relativistic or antinomian . . .

Russell Hittinger: Well, no, because Kant is not a relativist or an
antinomian, but he’s the antithesis of what 'm trying to say about the
Catholic tradition.

James Skillen: We’re now saying that what most Catholics and Prot-
estants mean by natural law and natural rights is the opposite of what
the Christian tradition was saying by affirming that the mind is bound
by a higher authority, by a law outside itself. How did we get to that
situation? It seems to me that the whole movement toward the au-
tonomous person grows out of the sense of being a law to myself, At
a certain point in history humanism built up quite a head of steam in
saying, “Neither God nor master! We’ll be masters of ourselves.” A
pretty simple reply to that would be to say, “You’re going to have to
get back to God to be able to make sense out of life in this world.”

/
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That gets pretty close to a Barthian approach of saying, “Look, without
God’s grace breaking in to call people back in repentance to the proper
will, there is no discerning of the law or being in tune with it.” That
in no way denies the validity of the continuing relevance of the law
as binding on the person’s conscience, but it certainly says that those
who refuse to yield to it are out to lunch. ,

There’s a kind of latent pantheism in some of the ancient thought
that the Fathers picked up. If the mind of the person is that which is
God in him, if there is such a close identity of the mind with what is
divine, then you eventually get to the modern theme that we are God.
Couldn’t one of the tracks by which we try to correct this be to clarify
how the meaning of divine law, divine normativity, creation order,
whatever you want to call that complex of what the Creator puts to
his creature, is always above and beyond them, never to be found in
the mind? All we can say is that human beings, as we live in God’s
world, never escape the binding power of the law. '

I'm trying to force apart this idea that somehow the law on the one
hand is identified with the very subject itself and on the other hand
is the norm beyond that subject. At that point we can also begin to
make sense out of why it’s so difficult to talk about natural law, when
Protestant common grace doctrine and Catholic natural law doctrine
were supposed to give us the common ground on which we could
finally meet, all of us, simply as rational creatures.

Russell Hittinger: These words are very tricky, especially if you go
through the three foci of natural law. For instance, the noun in its
hominative case—natura—is not the best one theologically. The
adverb—naturaliter—works better. It’s not merely coincidental that
the Church Fathers and even Aquinas used the adverb wherever
possible to avoid the suggestion that nature is 2 law. They weren’t
stupid. They knew you can’t just predicate a law of nature, except in
the metaphorical sense. Bu@a‘tge can be a mode of promulgation
by a divine legislator. .

In modern terms, the fact that something is internal would mean
that it is part of the very essence of the thing it is internal to. Aquinas
has long discussions of this issue; in short, natural law is psychologi-

cally internal but metaphysically extrinsic to the person. So, for in-
stance, desire is internal, but the final cause STt

0
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By analogy, for Thomas, the natural law, insofar as it’s real law, is
an extrinsic principle. By the way, Thomas mentions three extrinsic
principles of action: diabolus, lex, gratia—the devil, law, and grace. The
natural law is extrinsic, but not external; whereas positive law is ex-
trinsic and almost always external. Aquinas makes that distinction in
his commentary on Aristotle’s Metaphysics, but almost no one ever
talks about it. It is crucial in Aquinas to sort out what these words
mean so that you don’t get lost in them. Because indeed, when you
use nature in the nominative case, it can look as though you are
predicating a law of nature. At that point you'’re in big trouble theo-
logically. You may not be in big trouble epistemologically—just as
you can go on counting while having an absolutely terrible theory of
mathematics, I suppose. You can go on reasoning about this body of
law while having a terrible theory about it. I would predict, though,
that you won'’t go on reasoning well for very long. At a certain point
the mind is going to want another reflective account of what it’s doing.
If we should start thinking of nature or the human mind as the law,
we are in big trouble.

James Skillen: I still wonder how;, if Aquinas is as clear as we think
he is (I'm not trying to load this on Aquinas; I'm really talking about
the whole tradition of Christianity, including the dilemma of the
Reformers and modern liberal Protestants as well), if natural law puts
us in such a position that we should have the ability to make these
distinctions, at least within the framework of the Christian world, how
can we have gotten to the point where it’s so difficult to get agreement
on what natural law means?

Russell Hittinger: But this happens all the time; it’s not just natural
law theory. You know something without immediate reliance on theo-
ries about it.

James Skillen: In the political world where I am right now, if, for
example, you raise the question, “Shouldn’t a congressman be con-
cerned to do justice, rather than simply satisfying people so he can get
elected?” the typical response today is, “Well, who can know what
Justice is? That’s something for scholars.” How can there be so little
agreement on such fundamental matters?
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Russell Hittinger: Because the human mind naturally wants some-
thing more than just flat-footed cognition. The human mind wag}ts
to know the reasons also. If it doesn’t look for these in the clear light
of theory, it’s going to get into the dim corners of ideology. We don’t
need theology to explain how people know that murder is wrong.
That’s the point I make at the end of my paper. If someone says, “You
need theology to know that,” then we are really in different worlds. -
You need a theology to explain, maybe, but not to know, the rudiments
of natural law. I am an old-fashioned natural law theorist in the sense
that I believe that God is the cause of the natural law. Human minds
are a proximate cause of the knowing of it; but God is the cause of the
law.

Deal Hudson: What people want natural law to be is a body of axioms
about morality. Carl Braaten’s response reminded me of how in 1974
['went to Princeton Seminary as a Protestant and came out wanting
to be Catholic. What we’re arguing about here is precisely the thing
in the Catholic tradition that is so attractive and draws so many into
the Catholic Church. The concept of natural law was the fuel for
much Protestant reflection until Catholics decided that it was more
like a Cartesian window on the universe than a way of being instructed
by God through his creation. ;

Clearly, Carl Braaten wants Catholics to represent the traditional
account of natural law because he thinks there is something in it that
is very important for public life, something that has been lost. But,
even apart from the theoretical problems, the whole epistemological
problem caused by the Fall, caused by sin, may still subvert this more
traditional account of natural law.
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